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(c) If an oral hearing is scheduled, 
the hearing official shall notify the 
program official and the employee in 
writing of the date, time and location 
of the hearing. The place for the hear-
ing shall be fixed by the hearing offi-
cial with due regard for the public in-
terest and the convenience and neces-
sity of the parties, the participants, or 
their representatives. 

(d) If the employee is entitled to an 
oral hearing, but requests to have the 
hearing based only on the written sub-
missions, the employee must notify the 
hearing official and the program offi-
cial at least 3 calendar days before the 
date of the oral hearing. The hearing 
official may waive the 3-day require-
ment for good cause. 

(e) Failure of the employee to appear 
at the oral hearing may result in dis-
missal of the petition and affirmation 
of the program official’s decision. 

[58 FR 38520, July 19, 1993, as amended at 66 
FR 54131, Oct. 26, 2001] 

§ 204.37 Extensions of time. 
The hearing official may for good 

cause or in the interests of justice 
postpone the commencement of the 
hearing, adjourn a convened hearing 
for a reasonable period of time or ex-
tend or shorten any other time limits 
prescribed under this section. This ex-
tension is not intended to abridge the 
30 day initial notice or extend the 60 
day decision requirement other than as 
provided for in 5 CFR 550.1104(d)(10). 

§ 204.38 Pre-offset hearing. 
(a) The hearing official shall deter-

mine the form and content of hearings 
granted under this section, pursuant to 
31 CFR 901.3(e). All oral hearings shall 
be on the record. Except as otherwise 
ordered by the hearing official, hear-
ings shall be recorded or transcribed 
verbatim by shorthand, mechanical 
means, electronic sound recording, or 
any other method, subject to the dis-
cretion and approval of the hearing of-
ficial, and a transcript thereof shall be 
made. 

(b) Oral hearings are informal in na-
ture. The Commission, represented by 
an attorney from the Office of General 
Counsel, and accompanied by a pro-
gram official and the employee, and/or 
the employee’s representative, orally 

shall explain their respective positions 
using relevant documentation. The em-
ployee may testify on his or her own 
behalf, subject to cross examination. 
Other witnesses may be called to tes-
tify where the hearing official deter-
mines the testimony to be relevant and 
not redundant. The Federal Rules of 
Evidence serve as a guideline, but are 
not controlling. The employee bears 
the burdens of proof and persuasion. 

(c) The hearing official shall: 
(1) Conduct a fair and impartial hear-

ing; 
(2) Preside over the course of the 

hearing, maintain decorum and avoid 
delay in the disposition of the hearing; 
and 

(3) Issue a decision in accordance 
with § 204.39, Written decision, on the 
basis of the oral hearing and the writ-
ten record. 

(d) Oral hearings are normally open 
to the public. However, the hearing of-
ficial may close all or any portion of 
the hearing at either the request of ei-
ther party or upon the hearing offi-
cial’s initiative when doing so is in the 
best interest[s] of the employee or the 
public. 

(e) Oral hearings may be conducted 
by conference call at the request of the 
employee or at the discretion of the 
hearing official. 

(f) Pre-offset ‘‘paper’’ hearing. If a 
hearing is to be held only upon written 
submissions, the hearing official shall 
issue a decision based solely upon the 
written record. 

[58 FR 38520, July 19, 1993, as amended at 66 
FR 54132, Oct. 26, 2001] 

§ 204.39 Written decision. 

(a) If pre-offset hearing is held. Within 
60 days of the filing of the employee’s 
petition for a pre-offset hearing, the 
hearing official will issue a written de-
cision setting forth the basis of his/her 
findings in accordance with 5 CFR 
550.1104(g)(3). 

(b) If the employee challenges the 
pre-offset notice under § 204.34, Em-
ployee response and/or § 204.35, Petition 
for pre-offset hearing, without request-
ing a hearing or a hearing is denied, 
the program official must notify the 
employee of his/her final determination 
in writing before offset can begin. The 
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